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BEFORE THE DEPARIMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

'k*'k**********'k*******'k****-k-k******

IN THE MATTER OF APPLICATION )
FOR BENEFICIAL WATER USE PERMIT ) FINAL ORDER
NO. 16,340-s76L BY DRUM LAND )
AND LIVESTOCK )

*******************************‘k**

The Proposed Order as entered by the Hearing Examiner on March

13, 1980, is hereby adopted as the Final Order.

FINAL_ORDER

1. Subject to the Provisions and conditions listed below, Provisional

Permit to Appropriate Water No. 16,340-s76L by Drum Land and
Livestock is hereby granted to appropriate 1.42 cubic feet per
second or 640 gallcns per minute of water, not to exceed 153
acre-feet per anmm, fram an unnamed tribut 7y of Lower Crow
reservoir, a tributary of Crow Creek, in Iake County, Montana.
The water is to be diverted by means of a pup fram said
unnamed tributary at a point in the NE1l/4 SE1/4 SW1/4 of
Section 1, Township 20 North, Range 21 West, M.P.M., and
impaunded in a new 002 acre-foot pond and used for new
irrigation on 14 acres in the NW1/4 of Section 12, 19 acres in
the SWl/4, and 28 acres in the sEl/4 of Section 1, all in
Township 20 North, Range 20 West, M.P.M., for a total of 61
acres, more or less, frfm April 1 to Octcber 31, inélusive, of
each yeai'.

5. The Permit is granted subject to all prior water rights.

3. The Permit is granted subject to any final determination of

isting water rights, as provided by Montana law.
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4, The Permit is granted subject to a.ll prior reserved water
rights of the Confederated Salish and Kcotenai Tribes of the
Flathead Indian Reservation, if any, in the source of supply.

5. The Permittee shall install and maintain an adequate flow meter
at the purp in order to allow the .flow rate ané. volume of
water diverted to be recorded. The Permittee shall keep a
written record of the flow rate and volume of all waters
diverted, including the period of time, and shall submit said
records to the Department upon request.

6. The Permittee shall submit his préposed pumping schedule to the
Flathead Irrigation Project Fngineer at the beginning of each
irrigation season.

7. The Permittee shall install an adequate measuring device on
the unnamed tributary at a site below the Permittee's pup
site. The Permittee shall keep accurate mrittez{ records of
weekly streamflows on the unnamed tributafﬁf from April 15 to
October 1, inclusive, of each year, and shall submit said
records to the Department upon rec:;uest.

8. The Permittee shall install a staff gauge on the road bridge
above the éonfluence of Crow Creck and the Flathead River at
a point in the NEL/4 NWl/4 of Section 28, T20N, R21W, M.P.M.
The Permittee shall keep accurate written records of weekly
streamflows fram April 15 to Octcber 1, inclusive, of each
year, and shall submit said records to the Department upon
request.

3. The Permittee shall allow the Department of Natural Resources
and Conservation and the Flathead Irrigation Project Engineef'

access to all measuring devices after reasonable notice is
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10. The issuance of the Provisional Permit by the Department
in no way reduces or alters the Permittee's liability for
damages caused by the Permittee's ekércise of the Provisicnal
Permit, nor does the Department in issuing this Provisicnal
Permit in any way acknowledge liability for damage caused bf'
the Permittee's exercise of this Provisicnal Permit.

11. The issuance of the Provisional Permit by the Department in no
way grants the Permittee any right to vioclate the rights of
any other party, nor does it excuse the Permittee from any
liability for same, even if such violation is a necessary and
unavoidable consequence of exercising this Permit.

12. Notice: This is to inform you, the Pexnitﬁee, that the
Confederated Salish and Kootenai Tribes of the Flathead
Reservation claim prior reserved water rights and it is
their position that econcmic investments made in reliance
upon this permit, do not create in the Permittee any equity

or vested right against the Tribes.

NOTICE

The Hearing Examiner's Final Order may be appealed in accordance
with the Montana Administrative Procedures Act, by filing o petition in
the appropriate court within 30 days after servicefjﬂ the Final Order.

No water may be appropriated under this Final Order until Provisional

Permit No. 16,340-s76L is issued by the Department.

DATED this 31st day of March, 1980.

/gamfﬂ A agm JL

DAVID L. PM#L;Y, D.N.(}}f&C. d

Q= H 1,340
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BEFORE THE DEPARTMENT OF _
NATURAIL, RESCURCES AND CONSERVATION
OF THE STATE OF MONTANA

***********************.***********

IN THE MATTER OF APPLICATION )
FOR BENEFICIAL WATER USE PERMIT )
NO. 16,340-s76L BY DRUM LAND }
AND LIVESTOCK }

**********************************

PROPOSED ORDER

- -

Pursuant to the Montana Water Use Act and the Montana Administrative

ocedures Act, a Pre-Hearing Conference was conducted on December B
1979, at Polscn, Montana. The Applicant, Drum Land and Livestock,
appeared by Dan Drum and was represented by counsel, C. B. McNeil, of
Polson, Montana. . MSO :présent on behalf of the Applicant was Dave Drum.
Chjectors to the above -App.lication are: the Flathead Irrigatiocn District,
the Flathead Irrigation Project, and the Confederated Salish and Kootenai
Tribes. The Flat‘head Irrigation Project and the Flathead Irrigation

District appeared at the Pre-Hearing Conference_ by Mr. Dan Connors and

. Mr. William Slack.

Department personnel present were: Mr. Jim Rehbein, Kalispell
Water nghts Bureau Field Office Manager, and Mr. David Pengelly,
Department Hear:l_ng Examiner.

Durlng the course of the Pre-HearJ.ng , the Applicant a.nd the Cbjectors,

' with the ass:l.stance of Mr. J:_m Rehbeln, agreed to try to work ocut a
' ccxnprcm:.se on th:.s matter. No stlpulat_lon was reached at the Pre-

Hearing Conference. -Subsequent. to the Pre-HearJ_ng Conference a llSt of

cox;ditions acceptable to both the Applicant and to the Objectors was
agreed upon | |

An agreement signed by the Appllcant, Mr. Dan Drum, was recelved by
the Departrrent on February 13, 1980. On February 14, 1980, the Department

ecelved the same agreement with same changes smned by Mr. George Moon,

v
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representing the Flathead Irrigation Project end'the Flathead Irrigation
District. (Mr. C. E. Caffrey stated in a‘phone conversation prior to
the Pre-hearing Conference that the Flathead Irrigatioh bDistrict's
objection would be handled through Mr. Geofge Moon, Flathead Irrigation
Project Engineer)' On Febrﬁaef 15, 1980, the Department received a
letter 51gned by the Applicant's attorney, Mr. C. B. McNell, agreeing to
the changes made in the initial agreement by Mr. George Moon. The
Cenfederated Sallsh and Kootenai Tribes waived any factual hearing,
since theirWOEjeetion is a legal one. |
The Flathead Irrigation Project requests that their objection to
Application No. 16,340-s76L be withdrawn subject to the following conditions:
1. Subject to allipfior existing water rights in the —
of supply.
2. Subject to the final determination of water rights in the
source of supply as provided by ﬁontana law.
3. -Subject‘to the reserved water rights, if any, by the Confederated
: )

“ Salish and Kootenai Tribes in the source of supply.

4:‘ Subject to a meter being installed by the Appllcant at the pum

"‘to record gallons per minute belng purped and the meter will
also recdrd an accumulatlve figqure in acre-feet that have been
pumped The applicant Wlll keep daily records of hours and

_ dates of pumplng on a form provided by the Departnent The

) Flathead Irrigation Pr03ect “Engineer end‘a representative of

the Department of Natural Resources and Conservation will have

~ access to all measuring devices.

5. Subject T 1 measuring device to be installed by the Flathead

Progect at the Appllcants expense, and to be placed at a

convenlent spot below the pump Slte to monitor the flows of
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. The substantlve portlons of the agreement as s:.gned by both the

the unnamed tributary. The Applicant will submit his proposed

pumping -schedule at the beginning of each irrigation season

to the Project Engineer and keep daily records, but not less

than weekly reccrds, of the stre'am flows at the measuring
device belo/w the ptarp site from April 15 to Octcober 1 of each
year. The Flathead irrigation Project Engineer and a rep-
_resentative of the Department of Natural Résources and Con-—
.ser‘vation will have access to all measuring devices,

Subject to a staff gauge to be installed by the Flathead Project

at the Applicants expense. Gauge to be placed on the road

' brldge at a pcu.nt in the NE1/4 NW1/4 of section 28, T20N,

R21IW, to mnltor the stream flows at that point above the
confluence of Crow Creek and the Flathead River. This measuring
device will be monitored on a daily basis, if possible, but

not less than a weekly basis, by 'the app‘licant. and the objectors.
The records will be mailed to the deﬁarl:‘nent at the end of the
irrigation season or upon request.

It is understood that should the appllcant not comply with the

| prov151ons of the permlt,r that the Flathead Irrlgatlo:n Project
: _l;Engmee.r or the Departrtent of Natural Resources and Conservation
';:'_‘Dlstrlct Manager, can shut off t.he PUrp. Upon this act:.on,
| :‘the appllcant shall have the opportumty of a show-cause

' hearlng to .show cause why the pe_rmlt should not be revoked and

the pump removed from the stream.
(Underlined portions are additions madeto original agreement

by the Flathead Irrlgatlon Progect Engmeer )

P

Appllcant and the Objectors is accepted by the Hearmg Examlner. The .
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1 wording on same of the COnditions has been changed, to fit standard
2 wording on permits issued by the Department. Conditions to a permit
| 3 must be restricted to the Permittee, and not placed on any other party.
4 Also, any permit issued by the Department is subject to possible revo-
5 | cation after a shm—céus? heairind if conditions of the permit are
6 _ vj.olated;
11.7 | .
8 | PROPOSED_ORDER
9 1. Subject to the Provisions and conditions| listed below, Provisional
- 10 .  Permit to Appropriate Water No. 16,340—'57.611 by Drum Land and
o il Livestock is hereby granted to appropriate 1.42 cubic feet per
‘ | 12  second or 640’ gallons per minute of water, not to exceed 153
" A | 13 acre—feet per annum, fram an unnamed tributary of Lower Crow
" Reservoir, a tributary of Crow Creek, in Lake County, Montana.
l g The water is to be diverted by means of a pump from said
,'1'16. unnamed tributary at a point in the NE1/4 SE1/4 SW1/4 of

) ) Section 1 Tovnship 20 North, Range 21 West, M.P.M., and

e 'mtpounded in a new .002 acre—foot pond and used for new

| J.rrlgata.on on 14 acres in the NW1l/4 of Section 12 19 acres in

*“the SWL/4, and 28 acres in the SEL/4 of Section 1, all in
Township 20 North, Range 20 West, M.P.M., for a total of 6l

3 aCres; more or less, from April'l to October 31, inclusive, of

s A each year.

Vi, <> 2. fThe Permit is granted subject to all prior water rlghts
S0 3. fThe Permit is granted subject to any final determination of
e ' :

e existing water rights, as provided by Montana law.

i +.. 26

vt . 1. 4. The Permxt is granted subject to all prior reserved water -

rlghts of the cOnfederated Sallsh and Kootenai Trlbes of the

340
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Flathead Indian Reservation, if any, in the source of supply.

5. The Permittee shall iﬁstall ard maiﬁtai.n an adequate flow meter
at the pump in’ order to allow the flow rate and volame of
water dJ.verted to be reccrded The Permittee shall keep a
written record of the flow rate and voluma of all waters

- dlverted, J_ncludmg the period of time, and chall submit said
| records to the Department upon request

6. The Permittee shall submit h.‘LS proposed purping schedule to the
Flathead Irrigation Project Engineer at the begimning of each
irrigation season.

7. The Permittee shall install an adequate measuring device on
the unnamed trlb tary at a site below the Permittee's pump
gite. The Permittee shall keep accurate written records of
weekly streamflows on the unnamed tributary from April 15 to
October- 1, inclusive ” of each yea'.:-r , and éhall submit said-
records +o the Department upon request.

8. 'I'he Permlttee shall install a staff gauge on the road bridge

| abmre the confluence of Crow Creek and the Flathead River at

'a pomt in the NE1/4 NWl/4 of Section 28, T20N, R21W, M.P.M.

The Rermittee shall keep accurate written records of weckly

.'streamleS fram Apr:.l 15 to October 1, inclusive, of each

A “year, and shall subnlt said records to the Deparmemt upon

request. ' '

~ The Permittee shall allow the Department of Natural Rescurces

and Consérvation and the Flathead Irrigation l_ Project Engineer
access to all measurmg devices -afte.r reasonable notice is

‘ given. ‘ |

The :Lssuance of the Provisional Permlt by the Department

240
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in no way reduces or alters the Permittee's liability for

damages caused by the permittee's exercise of the Provisional

Permlt, nor does the Department in issuing this Provisicnal
Permit in any way ac]mowlcdge llablllty for damage caused by
the Permittee’s exercise of this Prov:LSJ.onal Permit.
11. The issuance of the Provisional Permit by the Department in no
way grants the Permittee any right to vioiéte the rights of
any other party nor does it excuse the Permittee from any
llablllty for same, even if such violation is a necessary and
unavoidable consequence of exercising this Permit.
12. Notice: Thist is to inform you, the Permittee, that the
Conféderated Saiish and Kootenai Tribes of the Flathead
Rese.rvation claim prior reserved water rights and it is
their pésition that econanic investments made in reliance

upon this permit, do not create in the Permittee any equity

or vested right against the Tribes.

NOTICE

This Proposed Order is offered for the review and coment of all
parties of recdrd. The review and comment pexriod shéll camence with
the mailing of this Proposed Order and shall end fifteen (15) days
thereafter. No extensions of time for cament w. .1 be granted.

The Final Order -in this matter will be sent to all parties by

certified mail.

DATED this /391 aay it Vs 1500 .

| Doid £ lonaell,

" DAVID L. PENGELLY, D 13? R. &c
HEARING EXAMINER






